LEGAL PERSPECTIVES

legal issues of interest to structural engineers

Emerging Risks of Green Construction

Will LEED® Lead Construction Professionals To Court More Often?

By Russ A. Brinson and James B. Dolan, Jr.
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d for green construction is pulling
ahead of the abilities of most engineers and
others in the construction industry. Because
of this demand, and the revenue it promises,
everyone is scrambling to get educated, find
new products and develop different ways to
build green.

Anticipating risk is extremely important, as
the industry has learned the hard way. It was
too late when the construction world was put
on notice by the onslaught of litigation over
stucco/EFIS because of moisture intrusion
and failures of polybutylene piping systems.

As a result, this article seeks to identify the
potential legal issues of green construction.
Standing out from the crowd as possible
sources of litigation are the Leadership in
Energy and Environmental Design (LEED®)
rating system, expanded warranty and breach
of contract disputes, and potential liabili-
ties arising from new and untested products
and technologies.

LEED Certification

The LEED rating system focuses on en-
vironmental impact and energy efficiency.
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age of being on the vanguard of a growing
environmental consciousness. Builders are
being pressured to promise LEED-certified
construction, and engineers and architects
are being asked to present design specifica-
tions for these green buildings. These de-
mands and pressures can give rise to risks
beyond those associated with projects using
standard designs and methods.

The process of getting LEED certification
can be complex and very time-consuming.
Although it is difficult to take the time to
become properly educated on LEED ratings
and emerging trends in green construction,
it is essential to invest that time now, before
falling further behind, as more clients are
looking for LEED-accredited professionals.

To learn more about becoming LEED ac-

credited, go to www.usgbc.org/DisplayPage.

aspx?CMSPagelD=1584.
Before taking part in green building, make

sure that a written plan is in place to obtain
LEED certification for the project, and be sure
that the contract documents clearly express
which party or parties will be responsible for
working to achieve LEED certification. The
plan should also make clear the consequences
of failing to achieve LEED certification.
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warranty may arise based on representations
made in marketing materials regarding ser-
vices provided in connection with green
construction, the quality of those services,
and what the purchaser could expect to re-
ceive from those services.

Manage these risks by setting forth in
writing the duties and responsibilities of
each member of the design and construction
team. Clearly defining roles and performance
expectations will help to avoid confusion
and minimize risks. In addition, marketing
materials should avoid vague representations
regarding performance, and should limit such
statements to those that can be quantified.

New Products and
Technologies

New products and technologies are being
developed to meet the increasing demand
for green construction. They can become
problematic, as most have been developed
quickly with limited field testing, and disputes
can arise regarding who bears the risk of failure
or poor performance. Although sustainability
is an important aspect of LEED certification,
unfortunately most “green friendly” products
are in their infancy in terms of field testing.

Lack of field testing has led to and will
continue to lead to product failure. Only
time will tell whether the new “green
friendly” products and technologies will
actually perform as promised. Engineers
must learn as much as possible about these
new products and technologies, and be very
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careful when recommending or using them as
part of a green construction project. Although
product failure is normally the responsibility
of the manufacturer, engineers may also face
potential liability for selecting these new,
unproven products and for deeming then
suitable and acceptable alternatives to pro
products that are less “green frien

contract documents
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s the risks assumed and plan accordingly,
including cost estimates.

Conclusion

While green construction brings exciting new
opportunities and rewards, it also brings a host
of risks. Education and careful communication
are the keys to limiting liability. With
proper training on green construction and
new products, many risks can be avoided.
Similarly, with proper communication of
the risks, articulation of responsibilities, and
management of client expectations, many of the
legal risks associated with green construction
can be minimized or eliminated.=
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VERSATILE GEOTECHNICAL CONSTRUCTION
Jet Grouting for Ground Treatment

At Nicholson Construction Company, we specialize in
versatile geotechnical solutions for deep foundations, earth
retention, ground treatment and ground improvement. Jet
grouting is an innovative example of our advanced
construction techniques. Nicholson maintains fully staffed
regional offices where local project requirements are
addressed with the unparalleled resources of our global
network. When your project requires proven performance
and technical innovation, build on us.

412.221.4500 BUILD ON US (NICHOLSON)
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